


































































































































































































































































III. Bench Decision 

a. Citation No. 7853165 

As a threshold matter, the Secretary has the burden of proving that a of a 
mandatory safety standard has occurred. Southern Ohio Coal Co., 14 FMSHRC 1781, 1785 
(November 1992) (citations omitted). Citation No. 7853165 cites an alleged violation of section 
56.141 03(b ). This regulatory provision is violated only if windshields "obscure 
visibility for safe operation." Thus, a damaged windshield, in and of itself, is not a .violation of 
the standard. It is only a violation if the damage obscures the visibility needed for safe operation. 

The issue of safe operation must be viewed in the context of the nature of the vehicle in 
question. Wh1Je a damaged windshield on a haulage truck used to drive on elevated winding 
roads in a quarry may constitute a violation of section 56.141 03(b ), the same damage on the 
windshield of a front-end loader driven over short distances at speeds of approximately five 
miles per hour may not interfere with safe operation of the loader. Thus, the issue is, did the 
damage to the windshield obscure vision to the extent that the front-end loader could not be 
operated safely? 

As noted, the Secretary bears the burden of proof. There are no photographs of the 
cracked \Yindshield. Inspector Lemasters candidly testified that his description of the .size and 
location of the crack in the windshield was accurate "if his memory served him right." His 
observations occurred more than one year ago. 

Jon Jacks testified that the crack was smaller than the crack recalled by Lemasters, and 
that it was located lower in the windshield than the location described by Lemasters. Jon Jacks' 
testimony with respect to the size and location of the was corroborated by his father, 
J. R. Jacks, Jr.; who was sequestered during this proceeding. 

In weighing the evidence, I must consider the disputed testimony, the lack of 
photographic evidence, the nature of the operation of the subject vehicle over short distances at 
very slow speeds, and, the fact that even Lemasters did not consider the hazard caused by the 
damaged windshield to be S&S in nature. Consequently, I conclude the Secretary has not 
shown, by a preponderance of the evidence, that the damaged windshield sufficiently 
vision so as to interfere with the safe operation of the front-end loader. Accordingly, 
Citation No. 7853165 and related 1 04(b) Order No. 4453237 be vacated. 
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b. Citation No. 7853166 

While it is true~ as argued by the respondent, that Section 56.15020 does not explicitly 
require an operator to keep life jackets on mine property, this mandatory standard does require 
life jackets to be worn when there is a danger of falling in water. An operator's failure to keep 
life jackets readily available for use by personnel who are exposed to the hazard of drowning 
creates a rebuttable presumption that life jackets are not worn when required. 

It is well settled that a citation may be issued for violations detected by an MSHA 
inspector even after the violations have ceased to exist. See, e.g., Emerald Mines Corp., 
9 FMSHRC 1590 (September 1987), affd., 863 F.2d 51 (D.C. Cir. 1988). Thus, contrary to the 
arguments advanced by the respondent, Lemasters did not have to observe Jacks in the act of 
dredging without wearing a life jacket in order to properly cite Jacks for a viol:ttion of section 
56.15020. 

Here, Lemasters concluded, in essence, that Jacks' failure to have a life jacket available 
for use was circumstantial evidence that Jacks did not wear a life jacket when accessing the 
dredge. In view of this circumstantial evidence, the burden of proof shifts to Jacks to 
demonstrate that he had, in fact, worn a llfe jacket while dredging. 

Significantly, even Jacks admits that, during Lemasters' April 30, 1997, inspection, he 
never contended that he had worn a life jacket while dredging. Jacks' only reference to a life 
jacket concerned the one he purportedly had at home that he used for fishing. Jacks' explanation 
at the hearing that he did not inform Lemasters that he routinely wore a life jacket on the dredge 
because Lemasters never asked him is not credible. Moreover, Jacks assertion that he' had in the 
past brought his life jacket from home to the dredge is belied by the fact that he did not have a 
life jacket on the premises during Lemasters' June I 0, 1997, abatement inspection. His purchase 
of a life jacket at a local Wal-Mart to abate the citation is further evidence of his lack of 
credibility con'cernjng his alleged routine use of a life jacket. 

In the final analysis, Jacks' assertion that he should escape liability because he left his life 
jacket home on April JO, 1997, and again on June I 0, 1997, is nothing more than the time worn 
"I left my homework home" excuse. It doesn't work. Accordingly, the Secretary has shown, 
by a preponderance of the eviden~e, that Jacks did not wear a life jacket while dredging in 
violation of the mandatory safety standard in section 56.15020. 

A violation is properly designated as S&S if there is a reasonable likelihood that the 
hazard contributed to by the violation will result in an event in which there is a serious injury or 
death. It is the contribution of the violation to the cause and effect of the hazard, i.e., drowning, 
that must be significant and sub~tantial. Secretary of Labor v. Jim Walters Resources, Inc., 
111 F.3d 913, 917-18 (D.C. Cir. 1997). Lemasters testified that the dredge had no railings and 
that there was debris and grease on the deck of the dredge. Thus, the Secretary has shown that 
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Jacks' failure to wear a life jacket, given continued dredging operations, significantly and 
substantially increased his exposure to the hazard of drowning. Consequently, the violation of 
section 56.15020 was appropriately characterized as S&S. 

The Secretary has proposed a civil penalty of $292.00 for this violation. Applying the 
penalty criteria in section 11 O(i) of the Act, I note the violation was serious in gravity and 
attributable to a moderate degree of negligence on the part of Jacks. However, the evidence 
reflects a mitigating factor in that the respondent is a very small operator that conducts his 
business as a sole proprietorship with no employees. Although there is no history of violations 
because the subject citations were issued during the initial MSHA inspection, the fact that only 
one S&S violation was observed is also a mitigating factor. Although Jacks did not rapidly abate 
the cited violations, his failure to do so is attributable to his lack of familiarity with MSHA's 
abatement procedures given the fact that this was his first MSHA inspection. Affording Jacks 
the benefit of the doubt that he will be more cooperative in abating any future safety violations 
that may be detected, I am assessing a civil penalty of$150.00 for Citation No. 7853166 and 
related 104(b) Order No. 4453238. A civil penalty of$150.00 will not effect Jacks' ability to 
remain in business. 

OBDER 

ACCORDINGLY, Citation No. 7853165 and related 104(b) Order No. 4453237 
IS VACATED. IT IS ORDERED that the respondent SHALL PAY a civil penalty of 
$150.00 in satisfaction of Citation No. 7853166 and related 104(b) Order No. 4453238. 
Payment of the civil penalty shall be made to the Mine Safety and Health Administration 
within 30 days of the date of this decision. Upon timely receipt of payment this docket 
proceeding IS D.ISMISSED. 

Distribution: 

J._g;~~ 
Jerold Feldman 
Administrative Law Judge 

Stephen Irving, Esq., Margaret Terry Cranford, Esq., Office of the Solicitor, 
U.S. Department of Labor, 525 South Griffin St., Suite 501, Dallas, TX 75202 (Certified Mail) 

Terry Bailey, Esq., Bailey & Bailey, 306 West Sabine Street, Carthage, TX 75633 
(Certified Mail) 
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ADMINISTRATIVE LAW JUDGE ORDERS 





FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
1730 K STREET, N.W., 6T8 FLOOR 

WASHINGTON D.C. 20006-3868 

SECRETARY OF LABOR 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) 

Petitioner 

v. 
COAL MINERS INCORPORATED, 

Respondent 

June 19, 1998 

CIVIL PENALTY PROCEEDING 

Docket No. LAKE 98-98 
A. C. No. 11-02846-03767 

Eagle Vapey Mine 

DECISION DISAPPROVING SETTLEMENT 
ORDER TO SUBMIT INFORMATION 

Before: Judge Merlin 

This case is before me upon a petition for assessment of civil penalties under section 
1 05(d) of the Federal Mine Safety and Health Act of 1977. The Solicitor has filed a motion to 
approve settlement for the four violations in this case. A reduction in the penalties from $21 ,000 
to £12,600 is proposed. 

Order No. 4264660 was issued for a violation of30 C.F.R. § 75.400 because coal, coal 
dust and float coal dust accumulated extensively along the belt line. A reduction in the penalty 
from $6,000 to $3,600 is proposed. Citation No. 4265291 was issued for a violation of30 C.F.R. 
§ 75.512 because an adequate electrical exam was not performed on the No. 9 scoop. A 
reduction in the penalty from $4,000 to $2,400 is proposed. Order No. 4265292 was issued for a 
violation of 30 C.F.R. § 75.512 because an adequate electrical exam was not conducted on the 
continuous haulage system. A reduction in the penalty from $6,000 to $3,600 is proposed. 
Order No. 426530lwas issued fo.r a violation of30 C.F.R. § 75.362(b) because an adequate 
examination of the belt line was not conducted on the secon9 and third shift. Coal and coal dust 
accumulations were present along the entire length of the belt line and were not in the examina
tion book. A reduction in the penalty from $5,000 to $3,000 is proposed. 

The one citation and three orders which were issued under section 104 (d)( 1) of the Act, 
designate the alleged violations as significant and substantial and charge that they are the result 
ofthe operator's unwarrantable failure. 

In her motion the Solicitor sets forth the tonnage of the mine and the operator which 
indicate that the t:nine is large and the operator is small to medium. The history of prior 
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violations given by the Solicitor is consistent with an average history. Finally, the Solicitor 
advises that imposition of a penalty will not affect the operator's ability_to continue in business. 

Permanently disabling or fatal illness or injury was rated as highly likely in all the 
violations. The settlement motion states that gravity is unchanged and remains as issued. 
Negligence was rated as high in all the violations and here too, the motion states that negligence 
is unchanged and remains as written. 

The Solicitor attempts to justify the recommended settlement by stating "A reduction is 
warranted in this case in recognition of Respondent's good faith efforts in abating the cited 
conditions within the time granted by the MSHA inspector. Further, the Respondent is strongly 
committed to enforcing compliance more strenuously in the future." 

I cannot approve the settlement motion. The Solicitor is reminded that the Commission and 
its judges bear a heavy responsibility in settlement cases pursuant to section 11 O(k) of the Act. 
30 U.S.C. § 820(k); See, S. Rep. No. 95-181, 95th Cong., 1st Sess. 44-45, reprinted in Senate 
Subconunittee on Labor, Committee on Human Resources, 95th Cong., 2d Sess., Le~islative History 
ofthe Federal Mine Safety and Health Act of1977, at 632-633 (1978). It is the judge's responsibility 
to detennine the appropriate amount of penalty, in accordance with the six criteria set forth in section 
11 O(i) of the Act. 30 U.S.C. § 820(i); Sellersburg Stone Company v. Federal Mine Safety and 
Health Review Commission, 736 F.2d 1147 (7th Cir. 1984). 

The fact that in this case high gravity and high negligence remain as issued militates 
against any reduction, much less one of 40% as is sought here. The criteria relating to size, prior 
history of violations and ability to continue in business, set forth above, do not support reduction. 
In addition, the representation of good faith abatement does not warrant the large reductions 
suggested by the Solicitor. Indeed, the Solicitor does not a1Jege that the operator made any 
unusual efforts to achieve abatement, but states only that abatement was accomplished within the 
time a1Jowed. So too; the bare assertion that the operator is committed to more strenuous 
enforcement, wi~hout more, cannot support the recommended assessments. I have previously 
approved a substantial reduction where the representation of stronger future enforcement was 
accompanied by downward revisions in the levels of gravity and negligence. Florida Crushed 
Stone Companv, Docket No. SE 98-23-M, Unpublished (May 20, 1998). I have also approved a 
reduction where, unlike this case, the operator's commitment to future enforcement was 
described in detail. MCC Incorporated:Docket No. LAKE 98-44-M, Unpublished (March 27, 
1998). 

If this recommended settlement were allowed, the Solicitor wo~ld be able to obtain large 
reductions by merely stating the operator would enforce the Act more strongly in the future. 
Settlements must be based on more than a few pro forma throwaway lines. 
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In light of the foregoing, it is ORDERED that the motion for approval of settlement be 
DENIED. 

It is further ORDERED that within 30 days of the date of this order the Solicitor submit 
appropriate information to support her settlement motion. Otherwise, this case will be set for 
hearing. 

Paul Merlin 
Chief Administrative Law Judge 

Distribution: (Certified Mail) 

Gay F. Chase, Esq., Office of the Solicitor, U.S. Department of Labor, 81
h Floor, 230 S. 

Dearborn Street, Chicago, IL 60604 

Mr. Gene L. McGregor, President, Coal Miners Inc., 999 Barrett Cemetery Road, Equality, IL 
62934 

/gl 
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